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P-R-0-C-E-E-D-I-N-G-< 

(2:01 p.m.) 

JUDGE NELSON: Let's get a record of who 

is i n attendance. 

ns 
MR. BULGOZDY: John Bulgozdy of Harki 

Cunningham, for Southern Pacific, Your Honor. 

MR. CUNNINGHAM: Paul Cunningham, Southern 

Pacific. 

MS, JONES: Erika Jones f o r Burlington 

Northern Railroad Company, and the Atchison, Topeka 

and Santa Fe Railway Company. Adrian Steel of our 

fir m IS with me as well. 

MR. HESTER: Your Honor, Timothy He ste.- of 

Covington and Burling, on behalf of Union P a c i f i c . 

JUJGE NELSON: Hester i s i t ? 

MR. HESTER: Hesr.er, yes. 

MR. MCBRIDE: Good afternoon. Your Honor. 

Michael McBride f o r Western Shippers C o a l i t i o n . 

JUDGE NELSON: These are disputes that Mr. 

McBride has brought on, with reference to the 

l a b e l l i n g of ce r t a i n portions of depositions as 

co n f i d e n t i a l or highly c o n f i d e n t i a l . We had an 

NEAL R. GROSS 
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informal telephone conversation yesterday. I 

apologize that we didn't r e a l l y get a l o t done. 

I had t r i e d , thinking i t might be the kind 

of thing we could easily get r i d of because I was i n 

the middle of a case, and I knew you had to make a 

f i l i n g on Friday. I t became apparent from the phone 

conversation that I was i n over my head. Namely, I 

hadn't read t h i s material. So i t became apparent to 

me the conversation made no sense. So here we are. 

Now I have read everything. That i s , I 

have read Mr. McBride's l e t t e r of March 25. I have 

read the relevant portions, the disputed portions of 

the t r a n s c r i p t s . I have read a response from SP, c. 

l e t t e r dated March 2 6 from Mr. Cunningham. I read the 

magazine a r t i c l e , so much as I could get anything out 

of i t . I have read the Delaware Code. I have read 

the Davidson materials that you submitted. I guess 

I'm ready to discuss them. 

But before we get i n t o i t , i s there any 

progress toward agreement on any of these issues? Any 

room f o r -- that we could resolve the dispute without 

the f o r m a l i t y of adjudication? 
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MR. MCBRIDE: I did speak to Ms. Jones 

t h i s morning, but I am af r a i d we are at an impasse. 

I did not have a further conversation with the 

applicants. 

JUDGE NELSON: Because I do remember Ms. 

Jones saying something on the phone about t r y i n g to 

get somewhere, but I gather that e f f o r t had not workec. 

out. 

MR. MCBRIDE: I made the comment on *-Ha 

c a l l . Your Honor, that perhaps i f she had a 

s t i p u l a t i o n she wanted to o f f e r me to be considered, 

that didn't happen. I don't want to get i n t o who i s 

respc .isible f o r the impasse, so I ' l l j u s t leave i t 

there. 

JUDGE NELSON- You ars now i n the p o s i t i o n 

of preparing your submissions f o r Friday. 

MR. MCBRIDE: That's correct. 

JUDGE NELSON: You are representing the 

cc.-^l miners? Is that the group? I have forgotuen 

these d i f f e r e n t e n t i t i e s here. 

MR. MCBRIDE: Western Shippers C o a l i t i o n . 

Among the members are Geneva Steel and another company 

NEAL R. GROSS 
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t h a t i s i n v o l v e d i n one of the backhauls t h a t was the 

subject of 3 question t h a t I put t o Mr. Anschutz. 

JUDGE NELSON: '.̂ hese are the coal 

customers? 

MR. MCBRIDE: Weil, the l a t t e r company i s 

a waste h a u l i n g company. Coal i s hauled i n the same 

cars i n Che opposite d i r e c t i o n . 

JUDGE NELSON: Is there another group t h a t 

represent-^ the mi..^ owners of the u t i l i t i e s ? 

MR. MCBRIDE: There i s another group 

represented oy Slover and Lof t u s . The name i s Western 

Coal T r a f f i c League. 

JUDGE NELSON: I t ' s the two Westerns t h a t 

f o u l e d me up. So who i s i n your group? 

MR. MCBRIDE: Geneva S t e e l , ECDC Laidlaw 

Environmental, which i s the waste hauler. Coastal 

Corporation, Areo Coal, Andalax, P a c i f i c Corp, Idaho 

Power, S i e r r a P a c i f i c -- Coastal Corp, by the way, may 

have withdrawn. I'm not sure of the c u r r e n t s t a t u s of 

t h a t . 

JTJDGE NELSON: So you ha\? al s o got 

u t i l i t i e s who use coal? 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLANO AVE.. N.W. 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234 4433 

J 



JMM 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 I 

16 

17 

18 

19 

20 

21 

22 

2459 

MR. MCBRIDE: That's r i g h t . Public 

Shippers Colorad'-

JUDGE NELSON: .̂o i t ' s shippers and buyers 

of coal primarily? 

MR. MCBRIDE: Pri r r a r i l y , but there's also 

Kennecott Copper, Great Salt Lake Minerals, they've 

withdrawn. We had a couple of other u t i l i t i e s . We 

had a company called Maroni Grain and Feed, which i s 

a grain rcnpany. Farm Land Industries j u s t joined. 

JUDGE NELSON: I know them from o i l 

l i t i g a t i o n . 

MR. MCBRIDE: Right. So i t ' s bulk 

materials, predominantly coal, but not exclusively. 

So what's called SP Central corridor. 

JUDGE NELSON: Which is? 

MR. MCBRIDE: I f I may approach 

JUDGE NELSON: Sure. 

MR. MCBRIDE: Primarily what we are 

t a l k i n g about i s the l i n e --

JUDGE NELSON: We're pointing to a line on 

a map that i s an exhibit in the case. How can this 

be? 
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MR. CUNNINGHAM: Is the conversation 

generally going to be -- well, I ' l l have to t r y to do 

my bi 3 t and jump i n and i n t e r r u p t . 

ĝ - ^, JUDGE NELSON: Let's begin at the 

beginning. I don't want to t e l l any secrets. That i s 

one of the reasons I have problems with t h i s s t u f f . 

I have xn my hand a map that says section 

1180.6(a)(6). I got i t out of volume one of the 

application i n t h i s case. i s t h i s map a secret? No 

one knows? 

MR. HESTER: No, i t ' s not. 

MS. JCNES: I t ' s not. 

JUDGE NELSON: A l l r i g h t . The BN says 

i t ' s not. How about t h t Union Pacific and Southern 

Pacific? I t ' s t h e i r application. 

MR. HESTER: I t ' s not confidentia\, Your 

Honor. 

JUDGE NELSON: A l l r i g h t . Can I ask Mr. 

McBride to come up here and point to something on the 

map to me. Is that secret? 

MR. MCBRIDE: Absolutely not. Your Honor. 

JUDGE NELSON: I f he shows me the route --
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what did you c a l l thac route, the central route? 

MR. MCBRIDE: Southern Pacific Central 

corridor. 

JUDGE NELSON: Can he show me that 

corridor? 

MR. MCBRIDE: Absolutely, Your Honor. 

JUDGE NELSON: A l l r i g h t . So far we're 

a l l r i g h t , Mr. McBride. 

Now be on your toes, ladies ana gentlemen. 

I f there are any secrets here, I don't want to be the 

one who releases them. 

MR. MCBRIDE: I f you were to s t a r t i n 

eitner Oakland or Stockton, C a l i f o r n i a , and head east 

on the lines that are for the purposes of the rest of 

the people i n the room, oort of a gold color. 

JUDGE NELSON: A yellowish gold. 

MR. MCBRIDE: Yellowish gold color. 

Follow i t along through Ogaon and Salt Lake City, 

Utah. Then through the mountains of Utah and 

Colorado, u n t i l you get to e i t h e r D^rrvt-r or Pueblo. 

Then Southern Pacific has trackage r i g h t s east from 

Pueblo to Kansas City, Missouri. 
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JUDGE NELSON: So i t goes through the Utah 

and Colorado coal producing areas? 

MR. MCBRIDE: That i s c o r r e c t . 

JUDGE NELSON: Known as? 

MR. MCBRIDE: SP's Central C o r r i d o r . 

JUDGE NELSON: I mean t.hose coals i n t h i s 

case. 

MR. MCBRIDE: Uinta Basin. U-I-N-T-A. 

JUDGE NET SON: That's close t o the Powder 

River coals, which are i n Wyoming? 

MR. MCBRIDE: Correct. Then there's an --

I won't complicate t h i s , another coal f i e l d I can t e l l 

you about, but why don't we s t i c k w i t h those two. I 

do.i't t h i n k we need t o get i n t o the other coal f i e l d s 

t h i s a f t e r n o o n , but I ' l l be happy t o --

JUDGE NELSON: I've j u s t been f o r a week 

i n the gas f i e l d s of Wyoming end p r i m a r i l y 

n o r t h e a s t e r n Colorado, so --

MR. MCBRIDE: Since you mentioned Wyom.ing, 

I am going t o t e l l you about the Hanna Basin of 

Wyoming. 

(202) 234-4433 

JUDGE NELSON: R i g h t . 
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MR. MCBRIDE: Which i s another coal f i e l d 

i n che West. But primarily, the biggest ones are the 

Uinta Basin and the Jowder River Basin. My c l i e n t s 

are p r i m a r i l y interested i n the Uinta Basin coals. 

JUDGE NELSON: That's the Utah Colorado 

area. 

MR. MCBRIDE: That's correct. By the >;ay, 

while I am on my feet, may i report to Your Honor, i f 

you haven't seen i t , the Commission did issue an order 

on the applicant's appeal. i don't know i f you were 

aware of that. 

JUDGE NELSON: We received a fax t h i s 

morning. l don't know i f that's the one you are 

r e f e r r i n g -- with reference to the phase one, phase 

two discovery. 

MR. MCBRIDE: Yes. You had asked earli« r 

about Commission treatment c the appeal. I wanted 

you to know. 

JUDGE NELSON: I had e a r l i e r received, I 

think i t was one of the applicants faxed over an 

e a r l i e r order on two other Lulings. 

MR. MCBRIDE: When we were on the phone 
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with you, Mr. Livingston reported to both of us they 

had .uied on the other appeals. m any event, i f i 

may, or I ' l l j u st answer your questions. 

JUDGE NELSON: Let me refre.^-h my 

re c o l l e c t i o n on the coals. io your concern, your 

c l i e n t ' s conce-p i s about t h i s merger i n so f a r as i t 

reduces compeL.ition for coal? 

MR. MCBRIDE: Yes. I f i may, because 

Powder River Basin i s served by Union Pacific and 

Burlington Northern. Colorado and Utah are almost --

Utah and Colorado are served by Southern Pacific and 

by Union Pacific, but p r i m a r i l y by Southern - a c i f i c . 

JUDGE NELSON: Both railroads serve che 

Utah Colorado coals? 

MR. MCBRIDE: Yes. 

JUDGE NELSON: I don't see that on the 

map. Oh, I see no.-th south routes of the UP. 

MR. MCBRIDE: Yes. The Union P a c i f i c goes 

JUDGE NELSON: And east west routes of the 

SP. So they are complementary at that point. 

MR. MCBRIDE: That's r i g h t . But SP's only 
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s our 
coal region i s the Utah Colorado region. T!at' 

concern. 

JUDGE NELSON: But your claim has always 

been, yeu and others, that the two coals compete v.-ith 

themselves. 

MR. MCBRIDE: That's correct. 

JUDGE NELSON: Therefore, i t i s important 

to have the competition of each r a i l r o a d f o r that 

coai. 

MR. MCBRIDE: That's correct. 

JUDGE NELSON: And that i f those two 

railroads become one, there won't be any competition 

any more. 

MR. MCBRIDE: That's r i g h t . 

JUDGE NELSON: You wouldn't get the 

benefits of the competition you get now. I'm with you 

so far. 

MR. MCBRIDE: That is exactly riaht. 

JUDGE NELSON: A l l r i g h t . Lee's move inco 

the p o r t i o n . You want to take them i n the order i n 

which our l e t t e r presents theiu? 

MR. MCBRIDE: That's f i n e . Page 24 8 and 
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249 of Mr. Anschutz's deposition. I f I may --

JUDGE NELSON: Let me remember Mr. 

Anschutz. He i s the person who turns out to have 

c o n t r o l l i n g interest of the Southern Pacific Railroad? 

MR. MCBRIDE: I don't know i f they 

s t i p u l a t e to that, but he has 2 5 perce.~t of the shares 

and he's the chairman of the board. 

JUDGE NELSON: I think we did have him. 

Wasn't he at one time described as i n control? Is 

that correct? 

MR. CUNNINGHAM: Well, i f we don't want to 

draw a legal conclusion, he's c e r t a i n l y the most 

i n f l u e n t i a l shareh-'lder. 

JUDGE NELSON: Right. 

MR. MCBRIDE: I f I may put one other thing 

i n f r o n t of you as the preliminary matter. I'm 

pu t t i n g before the judge f o r purposes of the record 

page 687 of volume two of the application i n t h i s 

case. This i s the redacted version. I huve the 

unredacted too as w e l l , i f there i s any qiaestion about 

i t . 

(202) 234-4433 

I would l ike to point out to Your Honor 
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one sentence. This i s from the v e r i f i e d statement of 

Mr. Sharp, who i s the applicant's coal witness. The 

sentence reads near the bottom of page 687, "In 

assessing Geneva Steel t r a f f i c and related back haul 

coal cransport arrangements, che merger w i l l l ) place 

UP/SP i n a sim i l a r position to the po s i t i o n SP i s i n 

today, but with m.ore e f f i c i e n t and extensive routings 

to midwestern markets, et cetera. The rest of i t i s 

not relevant. 

JUDGE NELSON: So there's a discussion of 

your c l i e n t and related back haul coal transport? 

MR. MCBRIDE: That's r i g h t . So the waste 

back haul that has come up i n t h i s --

JLTiGE NELSON: Well, we'll get to that. 

Let's s t a r t with the coal. 

MR. MCBRIDE: Well, i t ' s coal and waste. 

You see waste goes i n one d i r e c t i o n and coal goes i n 

the same cars i n the opposite d i r e c t i o n . 

JUDGE NELSON: Where i s Geneva? I 

couldn't get that out of the a r t i c l e too w e l l . 

MR. MCBRIDE: I t i s near Provo. I balieve 

i t ' s j u s t north of Provo. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE . N W 
WASHINGTON, D C 20005-3701 (202) 234.4433 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2468 

JUDGE NELSON: I know we've had chi s 

before. I see Provo. I see Geneva. A l l r i g h t . This 

i s a place i n Utah. 

MR. MCBRIDE: Yes. So y o u ' l l know the 

f a c t s --

JUDGE NELSON: What do they ma.ce there? 

What do they do? 

MR. MCBRIDE: They make s t e e l . What they 

do i s , i f Your Honor would look at the same map up at 

nor t h e r n Minnesota, t a c o n i t e ore comes from n o r t h e r n 

Minnesota on a s h o r t l i n e t o the Wisconsin C e n t r a l , t o 

the Southern P a c i f i c through Chicago, a l l the way t o 

Geneva. 

JUDGE NELSON: I see t h a t . The SP i s not 

i n Minnesota. 

MR. MCBRIDE: There's a s h o r t l i n e r a i l r o a d 

up i n n o r t h e r n Minnesot? i n t h i s r e g i o n . 

JUDGE NELSON: Yes. 

MR. MCBRIDE: Then I am p o i n t i n g t o the 

area f o r the record, n o r t h of Duluth. Then you get on 

the Wisconsin C e n t r a l down t o Chicago, where you can 

p i c k up the Southern P a c i f i c a l l the way t o Utah. 
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JUDGE NELSON: I see. This other r a i l r o a d 

takes the ta^'onite from the Duluth area t o Chicago? 

MR. MCBRIDE: Yes. 

JUDGE NELSON: Where i t i s turned over t o 

the Southern P a c i f i c ? 

MR. MCBRIDE: Correct. Which takes i t a l l 

the way 

JUDGE NELSON: Which takes i t t o Geneva, 

Geneva U3es the t a c o n i t e i n the stee-il process? 

MR. MCBRIDE: Empties 105 cars. 

JUDGE NELSON: And then the empties go 

back w i t h coal? 

MR. MCBRIDE: Correct. To the mid-west. 

JUDGE NELSON: A l l r i g h t . 

MR. MCBRIDE: That i s c a l l e d a back h a u l . 

JUDGE NELSON: \es. 

MR. MCBRIDE: ^̂ w thc^** « some d i s p u t e ai; 

t o v h i c h i s che f r o n t haul and which i s the back h a u l . 

I t doesn't matter f o r today's purposes. 

There i s also another back haul 

arrangetnent.. which i s what I acked Mr. Anschutz about, 

which i s waste from southern C a l i f o r n i a t o Utah, and 
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then coal cack to southern C a l i f o r n i a , evidently for 

export. Same cars, same type of arrangement. 

That kind of arrangement has allowed, i n 

our contention. Southern Pacific to be a more 

aggressive marketer of coal. Able to o f f e r a lower 

price and s t i l l make a p r o f i t we contend. 

JUDGE NELSON: And therefore? 

MR. MCBRIDE: And therefore, _.iese kind of 

back haul arrangenents are what has distinguished 

Southern Pacific from Union Pacific i n the competitive 

coal TTiarket out there today. 

JUDGE NELSON: I f the back hauls are 

econon-ical, and of cu r s e they are, why doesn't that 

same factor exist merged or un-merged? 

MR. MCBRIDE: Well, because Union Pacific 

was not able to bid on the bacK haul. i t l o s t i t to 

Southern Pa c i f i c for Geneva Sceel. As I indicated to 

Your Honor e a r l i e r , we have testimony from Mr. 

Davidson. I t ' . , not i n the pages ^ gave to you, but I 

represented to you from his deposition, that he 

wondered -- and I can show you the pages, that they at 

Union P a c i f i c wondered how Southern Pacific could make 
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a p r o f i t at the levels that Union Pacific got under 

bid by. That Union Pacific got under bid by Southern 

Pacific f o r the coal business. 

So he has also further indicated that he 

intends to terminate the cash flow p r i c i n g of Southern 

Pacific a f t e r the merger. lc i s therefore our 

contention that rates w i l l r i s e a f t e r the merger, 

whether or not they can continue these back hauls. 

JUDGE NELSON: So now l e t ' s look at the 

question. Now t h i s i s c l a s s i f i e d as what? 

MR. MCBRIDE: Highly c o n f i d e n t i a l . 

JUDGE NELSON: Highly c o n f i d e n t i a l . 

MR. MCBRIDE: I t means I can't even t a l k 

to my c l i e n t about i t . The back hauls, che only word 

that I added to the question on 248 to .'ir. Anschutz 

that doejn't appear i n Mr. Sharp's testimony i s waste. 

JUDGE NELSON: Well, l e t ' s get there. 

We're not there yet. Let's s t a r t with l i n e 12 

Is there any claim that tliC question 

i t s e l f should be classified? 

MR. MCBRIDE: That i s what they did. 

JUDGE NELSON: Well, I'm asking. This i s 
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SP now? 

MR. BULGOZDY: Yes, Your Honor. 

JUDGE NELSON: The question i s classified? 

MR. BULGOZDY: Yes. In t h i s instance. 

JUDGE NELSON: Page 24 8, l i n e 12. 

MR. BULGOZDY: Yes. 

JUDGE NELSON: Let's begin with the f i r s t 

thing we see i n l i n e 12. How about the queue, can 

that be declassifi-id? 

MR. BULGOZDY: I suspect we could agreo to 

that, Your Honor. 

JLT3GE NELSON: How about the next phrase, 

j u s t a couple? How about that? 

MR. BULGOZDY: I think that we could 

probably agree that l i n e 12 and l i n e 13. 

JUDGE NEL. .M: Very w e l l . Let's look at 

the question that begins with the word R at the end of 

l i n e 13. How about i f we went up through the word 

"had". Are we now i n c l a s s i f i e d session? 

MR. CUNNINGHAM: That's what I asked i n 

the beginning. Your Honor 

JUDGE NELSON: I see the problem. why 
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don't we do go into closed session so that we can 

freely discuss thit, material. 

Is there any objection to that? 

(Whereupon, the proceedings went 

immediately i n t o a closed session.) 
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